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This is a civil rights action brought under Title VII,
42 U. S.C. § 2000e, et seq. The plaintiffs, WIIliam MKenna,

M chael McKenna, and Raynond Carnation, are three white, forner
Phi | adel phia police officers who allege that they were retaliated
agai nst by the Gty of Philadel phia police departnent after they
conpl ai ned about racially-discrimnatory treatnment of African-
American officers and after they filed clains of retaliation and
discrimnation. It was originally filed as two separate acti ons,
one by M chael MKenna, the other by WIIliam MKenna, Raynond
Carnation, and other since-dismssed plaintiffs. The two cases
wer e subsequently consolidated for all purposes.

The Court held an eight-day jury trial on the
plaintiffs’ clains in May 2008. The jury found agai nst the
defendant Gty of Philadel phia (the “City”) and in favor of the
plaintiffs and awarded damages in the anount of $2, 000, 000 for

Raynond Carnation, $3,000,000 for WIIiam MKenna, and $5, 000, 000



for Mchael McKenna. The Gty of Phil adel phia has now noved to
apply Title VII's statutory cap on danmages, 42 U S.C
8§ 198la(b)(3), to the verdict. The plaintiffs have cross-noved
to avoid the statutory cap by seeking to have the verdict nol ded
to award any damages in excess of the cap under the Pennsyl vani a
Human Rel ations Act (“PHRA’), 43 Pa. Cons. Stat. 8 951 et seq.,
whi ch does not have a statutory cap.

The Court will deny the plaintiffs’ notion and w ||

apply Title VII's statutory cap to the damages awarded at tri al

FACTUAL BACKGROUND AND PROCEDURAL HI STORY

In the late 1990's, plaintiffs WIIliam McKenna, M chael
McKenna, and Raynond Carnation were Phil adel phia police officers
assigned to the 7-squad of the 25th District of the Phil adel phi a
Pol i ce Departnent.

On Novenber 4, 1998, M chael MKenna filed Case No.
98-5835 in this Court. He subsequently filed an anended
conpl aint on Novenber 12, 1998, and a second anended conpl aint on
May 24, 1999. His suit brought clainms for retaliation and
discrimnation under Title VIl against the Cty of Phil adel phia,
and clains for retaliation under 42 U S.C. 8§ 1981 and clains for
i nvasi on of privacy under 42 U S.C. 8 1983 against the Cty and
si nce-di sm ssed individual defendants. None of his conplaints

contai ned a PHRA cl aim



On March 5, 1999, plaintiffs WIIliam MKenna, Raynond
Carnation, and several fornmer plaintiffs filed a separate suit,
Case No. 99-1163, in this Court. These plaintiffs filed an
anmended conpl aint on June 29, 1999. Their suit brought Title VII
retaliation clains against the Cty, 8§ 1981 retaliation and
di scrimnation clains against the City and since-di sm ssed
i ndi vi dual defendants, and 8 1983 clains for deprivation of
procedural and substantive due process against the Cty and the
i ndi vi dual defendants. The suit did not bring a PHRA claim

The two cases were consolidated for discovery on May 4,
2000.

In May, 2001, all plaintiffs in Case No. 99-1163 except
W1l 1liam McKenna and Raynond Carnation voluntarily dismssed their
claims. On May 29, 2001, plaintiff WIIliam McKenna noved to
amend his conplaint to add a claimfor wongful discharge under
42 U.S.C. 88 1981 and 1983. This notion was deni ed.

On January 17, 2003, after M chael MKenna, WIIiam
McKenna, and Raynond Carnation had voluntarily dism ssed their
8 1981 clains and their clains against certain individual
defendants, this Court granted summary judgnent agai nst them on
the remaining clains. Al three plaintiffs appeal ed and the
United States Court of Appeals for the Third Crcuit reversed the
grant of summary judgnent in an opinion issued August 13, 2006.

The decision found that the plaintiffs had presented sufficient



evidence to create a genuine issue of material fact as to whether
they had suffered unlawful retaliation under Title VII and
remanded t he case for further proceedings.

After remand, the plaintiffs noved to anend their
conplaints to add 8 1983 first anendnent retaliation clains
agai nst individual defendants originally nanmed in their
conplaints and to add cl ainms of wongful term nation against the
Cty and the individual defendants. The plaintiffs’ notion did
not seek to add PHRA clains. The Court denied the notion in a
Menmor andum and Order of May 15, 2007. Docket No. 100 in Case
98- 5835; Docket No. 121 in Case 99-1163. |In that Menorandum and
Order, after review ng the procedural history and briefing on
appeal and the decision of the United States Court of Appeals for
the Third Crcuit, the Court interpreted the appell ate decision
as remanding only the plaintiffs’ clains for retaliation under
Title VII against the Gty. The Court then denied the
plaintiffs’ notion to anend their conplaints to add 8 1983 first
amendnent retaliation clainms against the individual defendants or
add clains for wongful term nation.

The plaintiffs then filed an “omi bus” notion seeking
alternatively to have the Court reconsider its May 15, 2007
ruling, to have the Court certify the issue for interlocutory
appeal, or to have the Court stay the case so that the plaintiffs

could file a wit of mandanus. Neither the plaintiffs’ initial



nmoti on or nmenorandum of law, or their reply brief, nmentioned the
PHRA. The plaintiffs attached to their reply brief in support of
this notion a proposed “second anended conplaint” in each case,
whi ch they sought to file, if the Court granted reconsideration.
Al t hough not nentioned in the plaintiff’s briefing, these
proposed second anended conpl ai nts each contai ned a proposed new
cl ai munder the PHRA.

The Court ruled on the “ommibus” nmotion in an O der
entered Novenber 28, 2007. Docket No. 104 in Case No. 98-5835,
Docket No. 125 in Case No. 99-1163. The Court granted
reconsi deration as to plaintiff Raynond Carnation’s clains for
wrongful term nation because the conplaint in Case No. 99-1163
specifically nmentioned his term nation as one of the consequences
of the defendant’s unlawful retaliation. The Court therefore
rul ed that Raynond Carnation could seek to recover damages for
his termnation at trial. The Court denied reconsideration of
all other aspects of its May 15, 2007, Menorandum and Order, and
denied the plaintiffs’ notion to certify that order for
interlocutory appeal or stay the case pending the filing of a
wit of mandanus.

The plaintiffs then filed a second notion for
reconsi deration on Decenber 7, 2007, asking the Court to
reconsider its ruling that WIlliamand M chael MKenna’'s

term nations were not already a part of their clains. The Court



denied this notion on Decenber 12, 2007, and after a conference
with the parties, consolidated both cases for trial and set a
trial date for March 10, 2008.

The plaintiffs then filed a petition for wit of
mandanmus and a notion for stay with the United States Court of
Appeals for the Third Grcuit. |In January 2008, the parties
jointly noved before this Court for a stay of the trial date
because of the pendi ng mandanus petition, stating that the
parties had been engaged in good-faith settlenent negotiations,
but could not productively discuss settlenment until it was known
whet her WIlliam and M chael MKenna’'s term nations woul d be part
of the case to be tried. The Court of Appeals denied the wit of
mandanus and trial was reschedul ed for May 2008.

The Court held a jury trial in this matter from May 5
t hrough May 14, 2008. The plaintiffs did not seek to include a
proposed jury instruction on a PHRA claimin their proposed jury
instructions. See Plaintiffs’ Objections to the Defendant’s
Proposed Jury Charge (Docket No. 130 in Case No. 98-5835; Docket
No. 148 in Case No. 99-1163). At the charge conference, held
with counsel on the second-to-last day of the trial, the
plaintiffs noved under Federal Rule of Cvil Procedure 15 to
amend the conplaints in this action to add 8 1983 cl ai ns based on
the First and Fourteenth Amendnent and to include Title VII

di sparate treatnment and hostile work environment clains, but did



not nove to add a clai munder the PHRA. The Court denied the
plaintiffs’ notion. 5/13/08 Tr. at 224-225.' The instructions
given to the jury included only one claimfor each plaintiff
under “a federal Cvil R ghts Statute,” a retaliation claimunder
Title VII. 5/14/08 Tr. at 168.

The jury returned a verdict in favor of all three
plaintiffs and awarded conpensatory damages in the anount of
$2, 000, 000 for Raynond Carnation, $3,000,000 for WIIliam MKenna,
and $5, 000, 000 for M chael MKenna. After the verdict, the Court
stated on-the-record that it would not enter an i mediate
j udgnment on the verdict because the parties anticipated filing
notions on the applicability of Title VII's statutory cap and the
availability of front and back pay damages for Raynond Carnation
Id. at 220-21.

The Gty noved to apply Title VII's statutory cap to
the plaintiffs’ damages. Docket Nos. 150 and 151 in Case No. 98-
5835; Docket No. 169 in Case No. 99-1163; 5/28/09 Tr. at 10-11
The plaintiffs noved to nold the verdict to apportion any anobunt

in excess of Title VII's statutory cap to a clai munder the PHRA.

! The only nention of the PHRA at the charge conference,
was plaintiffs’ counsel’s request to include Mchael and WIIiam
McKenna's filing of charges with the PHRA as one of their
protected activities for their Title VIl retaliation claim The
Court subsequently denied the request. Raynond Carnation’s
filing of a PHRA claimwas al ready included as one of his
protected activities in the draft jury instructions under
di scussion at the charge conference. 5/13/09 Tr. at 202-11
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Docket No. 154 in Case No. 98-5835; Docket No. 171 in Case No.
99-1163. The parties conducted limted discovery on front and
back pay issues and the Court held an evidentiary hearing on the
i ssue on May 18, 2009. In a Menorandum and Order of July 7,
2009, the Court awarded Raynond Carnation $217,090 in back pay.

1. DI SCUSSI ON

A Title VIl's Statutory Cap

In 1991, Congress anended the Cvil R ghts Act of 1964
to all ow a successful plaintiff to recover conpensatory damages
for “future pecuniary |osses, enotional pain, suffering,

i nconveni ence, nental anguish, |oss of enjoynent of |life, and

ot her nonpecuniary |losses.” 42 U S. C. 8§ 198la(b)(3). As part of
t he anendnment all owi ng conpensatory danages, the Cvil R ghts Act
of 1991 inposes a cap on such damages based on the nunber of

peopl e enpl oyed by the defendant. 1d.; see also Pollard v. E. |

du Pont de Nenours & Co., 532 U. S. 843, 847-48 (2001). For an

enployer like the Gty with nore than 500 enpl oyees, the
statutory cap is $300,000. 42 U.S.C. § 198la(b)(3)(D

The City has noved to inpose the statutory cap on the
plaintiffs’ jury verdict. The jury awarded conpensatory damages
under Title VII of $2,000,000 for Raynond Carnation, $3,000, 000

for WIliam MKenna, and $5, 000,000 for M chael MKenna. The



parti es have not disputed that these verdicts are subject to the

statutory cap.

B. Mol di ng A Verdict to Apportion Danages to a PHRA C aim
to Avoid Title VII's Statutory Cap

The plaintiffs have sought to avoid the effect of Title
VII's statutory cap by having the Court nold the verdict to
apportion any excess conpensatory damages to a clai munder the
PHRA. The PHRA is Pennsylvania’s counterpart to federal anti-
discrimnation law and, in nost respects, a claimunder the PHRA
is analyzed identically to a claimunder Title VII. Burgh v.

Bor ough Council of Borough of Mntrose, 251 F.3d 465, 469 (3d

Cir. 2001). One way in which the PHRA and Title VII differ is
that the PHRA does not include a cap on conpensatory damages.

Gagliardo v. Connaught Labs., Inc., 311 F.3d 565, 570 (3d Cr

2002).

The United States Court of Appeals for the Third
Circuit has held that, in appropriate circunstances, a district
court may apportion conpensatory danmages in excess of the federa
statutory cap to an uncapped PHRA claimin order to naxim ze the
recovery to the plaintiff. Gagliardo, 311 F.3d at 570-72. 1In
Gagliardo, a plaintiff brought both a PHRA cl ai mand federal
Anericans with Disabilities Act (“ADA’) claim subject to the
statutory cap of 42 U S.C. 8§ 198la(b). Both clains were tried to

verdict and the jury awarded the plaintiff $2,000,000 in



conpensat ory damages and $500, 000 in punitive damages w t hout
apportioni ng damages between the two statutes. The defendant
moved to apply the statutory cap, but the district court granted
the notion only in part, reducing the plaintiff’s punitive damge
to the $300, 000 anpbunt of the federal statutory cap and
apportioning the entire $2,000, 000 awarded in conpensatory
damages to the plaintiff’s uncapped PHRA claim On appeal, the
United States Court of Appeals for the Third Crcuit upheld the
apportionnment, holding that the statutory cap of § 198la “does
not prohi bit apportionnment of damages between cl ai ns, one under a
capped federal statute and another under a correspondi ng uncapped
Sstate statute, so that the verdict w nner gets the maxi num anount
of the jury award that is legally available.” 1d., 311 F. 3d at

572.

C. The Plaintiffs Did Not Bring a PHRA C ai m and Mist
Amend Their Pl eadi ngs Before Seeking to Ml d the
Ver di ct

This case differs fromGagliardi in one significant
respect. In Gagliardi, the plaintiff pled both a federal civil
rights claimand a state PHRA claimand tried both clains to a
jury verdict. In this case, the plaintiffs did not plead a PHRA
claimand only their federal Title VII retaliation claimwas

tried to the jury.
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The plaintiffs have attenpted to address the | ack of a
PHRA claimin their case in two ways. The plaintiffs’ initial
notion to nmold the jury verdict argued that the Court could
apportion damages to a PHRA clai mw t hout anending the
plaintiffs’ pleadings to add a PHRA claim The plaintiffs
specifically explained that they were not seeking to anmend their
pl eadi ngs to add a new claimto the case, but were instead
seeking to have the Court apportion damages to a PHRA cl ai mt hat
t hey contended was already in the case tried to the jury:

PLAI NTI FFS ARE NOT ADDI NG A NEW CLAI M .

The Plaintiff[s’] notion does not require a

new claim rather the notion seeks to allow

state damages permtted for the claimthat

was raised. The claimhere was retaliation

for opposing discrimnation in enploynent,

which claimis one and only one that can be

brought under law. Two |aws allow the sane

claimto be raised. These |laws are

‘coexisting.” . . . The Plaintiffs[’] claim

is but one and covered under coexisting |aws;

the coexisting state law is the Pennsyl vani a

Human Rel ati ons Act
Docket No. 174 in Case No. 98-5835, No. 191 in Case No. 99-1163
at 6. In subsequent filings, the plaintiffs have clarified that
they believe that their federal remedies under Title VII include
any damages that could be awarded under state |aw, and therefore
their Title VII damages shoul d i ncl ude what ever uncapped danages
coul d be awarded under the PHRA:

The issue before the Court . . . is to nold

t he judgnent and award under Federal |aw the

remedi es al |l owed under federal |aw, which is
all renedi es all owed. Here, federal |aw

11



allows state renedies to be awarded. Here,

state renedi es have no cap under the State

Pennsyl vani a Human Rel ati ons Act.

Docket No. 233 in Case No. 98-5835, No. 252 in Case No. 99-1163,
at 2.

At the sane tinme that the plaintiffs contend that they
do not need to anend their pleadings in order to apportion their
damages to a PHRA claim they also contend that they have
previously noved to anmend their conplaint to add a PHRA cl ai m and
have sought to renew that notion. |In Cctober 31, 2008, briefing
concerning the extent and progress of post-verdict discovery into
Raynond Carnation’s equitable damage clains, the plaintiffs
stated that they had previously noved to anmend their pleadings to
add a PHRA claimand asked that the Court reconsider its denial
of leave to anmend. Docket No. 193 in Case No. 98-5835, No. 210
in Case No. 99-1163, at 11. The Court denied that notion to
reconsider in an Order of Decenber 18, 2008. In subsequent
briefing, the plaintiffs claimthat they have noved before,
during, and after trial for |eave to anend to add a PHRA claim
They argue that the requirenments for amendnent are nmet because
addi ng a PHRA cl ai m woul d cause no prejudice or delay and would
not be futile. Docket No. 233 in Case No. 98-5835, No. 252 in
Case No. 99-1163, at 4.

The Court rejects the plaintiffs’ suggestion that it

can apportion danmages to a PHRA claimw thout the plaintiffs’

12



successfully noving to anmend their pleadings to add such a claim
The plaintiffs’ conplaints in this matter have never included a
PHRA claim The only clains tried to the jury were the
plaintiffs’ clains of retaliation under Title VII. The
plaintiffs’ argunent that their renmedies under Title VII include
or subsune their renedi es under the PHRA is unsupportabl e.
Conpensatory and punitive danmages under Title VII are avail abl e
only through 42 U . S.C. 8 1983a, which expressly caps those
damages. Nothing in the statutory |anguage of § 1983a
i ncorporates state | aw renedi es.

Al t hough, under Gagliardi, a district court has the
di scretion to apportion a conpensatory danmage verdi ct between
Title VII and PHRA clains to maxim ze a plaintiff’s recovery,
t hat deci sion presunes the existence of a PHRA claimvalidly pled
and tried to a favorable verdict. Were, as here, the plaintiffs
have not pled a PHRA claimor tried it to verdict, there is no
PHRA cl ai m upon which to apportion damages. The Court therefore
finds that, before the plaintiffs can seek to apportion their
conpensatory damage award to a PHRA claim they nust first anmend
their pleadings to include such a claim

In their briefing, the plaintiffs state that they have
previously noved to anmend their pleadings to add a PHRA cl aim

prior to trial, at the conclusion of trial, and in a post-verdict

13



Rule 15 nmotion.? The Court’s own review of the pleadings and
dockets in this case does not show that these notions were made.
As set out in the procedural history above, the plaintiffs noved
on several occasions before trial to add 8§ 1983 and w ongf ul
termnation clains to this case, but never expressly sought to
add a PHRA claim?® The transcript of the charge conference at
the end of trial shows that the plaintiffs nade a Rule 15 notion
to add 8 1983 and termi nation clains, but did not nove to add a
PHRA claim Simlarly, the plaintiffs’ post-verdict notion to
mol d the verdict to a PHRA claimspecifically disclainms any
intention to anend the pleadings and add a new claim The only
express notion by the plaintiffs to anmend their pleadings and add
a PHRA claimis their Cctober 31, 2008, notion for
reconsi deration, which the Court denied in Decenber 2008.

G ven the nunerous filings in this case, and the

tendency of the parties to raise nunerous issues in a single

2 “Plaintiffs, prior to trial[,] requested | eave to
[a]mend to add a P[HRA] claim they raised a Rule 15 notion at
the conclusion of trial to do the same[;] and they al so post]|-
]verdi ct noved under Rule 15 to [a]nend the action to allow an
award under the [PHRA].” Docket No. 233 in Case No. 98-5835, No.
252 in Case No. 99-1163, at 4.

3 Al t hough a proposed “second anmended conplaint,”
attached to a reply brief for one of these notions, did include a
PHRA claim this added clai mwas never nentioned in the
plaintiffs’ briefing or addressed by the defendant and was
therefore not fairly presented to the Court. The Court granted
and denied the notion in part, denying the notion to file the
“second amended conplaint,” but allowing plaintiff Raynond
Carnation to recover equitable damages.

14



filing, it is possible that the Court has overl ooked a request by
the plaintiffs to anend their conplaint to add a PHRA claim (the
plaintiffs having not identified any such filing by docket
nunber). Although there does not appear to be any pendi ng notion
by the plaintiffs to amend their pleadings to add a PHRA cl aim
the Court wi Il nonethel ess consider whether such a post-verdict

amendnent woul d be perm ssi bl e.

D. The Plaintiffs Cannot Anend Their Pl eadings Now to Add
a PHRA d aim

The Gity, which has consistently taken the position
t hat the verdict cannot be nolded to a PHRA cl ai munless the
plaintiffs amend their pleadings, argues that | eave to anend to
add a PHRA cl ai m cannot be granted for two reasons: 1) delay and
prejudice and 2) futility. The Gty s futility argunment is based
on the plaintiffs’ alleged failure to properly exhaust their
adm ni strative renedi es before the Pennsyl vania Human Ri ghts
Comm ssion, as required to bring a PHRA claim The Court wll
not reach the Gty's futility argunent, finding that any
anmendnent of the pleadings to add a PHRA clai mwul d have to be
deni ed on grounds of undue prejudice.

Any notion to anend the pleadings at this point nust
satisfy Federal Rule of Civil Procedure 15(b), which governs
anendnents during or after trial. Under Rule 15(b), an anmendnent

may be permitted in two circunstances: 1) where a party objects

15



to evidence that is not within the issues raised by the

pl eadi ngs, in which case a court may permt the pleadings to be
anended if doing so would not prejudice the objecting party, and
2) where an issue is not raised in the pleadings, but tried by
the parties’ express or inplied consent, in which case it nust be
treated as if included in the pleadings. Fed. R Cv. P. 15(b);

6A Charles AL Wight, et al., Federal Practice & Procedure 8§ 1491

(2009).

Here, because a Title VIl claimand a PHRA cl ai m have
essentially identical elenents, the City did not object to any
evidence at trial as relevant only to a PHRA claimand therefore
beyond the scope of the pleadings. The first type of Rule 15(b)
amendnent is therefore inapplicable here.

Under the second type of Rule 15(b) anmendnent, a court
may “permt anmendnents to conformto the evidence only if an
i ssue has been tried with the express or inplied consent of the
parties and the opposing party will not thereby be prejudiced.”

Evans Prods. Co. v. W Am 1Ins. Co., 736 F.2d 920, 924 (3d Cr

1984). A finding of inplied consent depends upon “whether the
parties recogni zed that the unpl eaded i ssue entered the case at
trial, whether the evidence that supports the unpl eaded i ssue was
introduced at trial w thout objection, and whether a finding of
trial by consent prejudiced the opposing party's opportunity to

respond.” Douglas v. Ownens, 50 F.3d 1226, 1236 (3d Cr. 1995)
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(quotation and internal quotation marks omtted). In any
decision to anend, the “primary consideration . . . is prejudice
to the opposing party.” Evans, 736 F.2d at 924.

The parties did not expressly or inplicitly consent to
try a PHRA claimin this case. Neither of the parties’ proposed
jury instructions requested the inclusion of a PHRA claim nor
was the possibility of raising such a claimdiscussed in the
parties’ pretrial nenoranda or at the pretrial conference. The
instructions given the jury referred only to the plaintiffs’
federal Title VII claim In the absence of either express or
inplied consent to try a PHRA claim any anendnent to add such a
cl ai m nust be denied. Douglas, 50 F.3d at 1236 (“‘[I]f the issue

has not been tried with the consent of the parties, then an
amendnent to conformto the pleadings will not be permtted no
matter when made.’”) (quoting Wight § 1493).

The Court also finds that permtting the plaintiffs to
anend their pleadings to add a PHRA clai mwoul d severely
prejudice the CGty. Fromthe filing of the plaintiffs’
conplaints in 1998 and 1999 through to the present, this action
has never included a PHRA claim From at |east May 16, 2007,
when the Court issued a Menorandum and Order setting out the
issues remaining for trial after the decision of the United
States Court of Appeals for the Third Grcuit, the only clains

remaining in this case have been plaintiffs Title VII clains for
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retaliation, which are subject to the statutory cap. The Gty
relied on this fact in planning its litigation and settl enent
strategy for the case. |In January 2008, when the parties jointly
request ed a postponenent of trial, the parties stated that they
had been engaged in good-faith settlenent negotiations, but that
the “question of which types of damages the plaintiffs can
recover wll have a significant inpact upon the settlenent val ue
of the plaintiffs’ clains.” Docket No. 111 in 98-5835, Docket
No. 132 in Case No. 99-1163. Allowng the plaintiffs to anmend
their conplaint now, after verdict, to add a claimnot governed
by the statutory cap, after the parties litigated and tried this
case as if it included only a Title VIl claimgoverned by the
cap, would prejudice the Cty.

Because there is no PHRA claimin the parties’
pl eadi ngs and because the plaintiffs cannot now anend their
conplaint to add such a claim the Court cannot nold the
plaintiffs’ verdict to apportion damages and avoid Title VII’'s
statutory cap. Because the only claimin this case is
plaintiffs’ Title VII| retaliation claim the statutory cap of 42
U S C 8§ 198la(b)(3) applies to the jury verdict in their favor
and will Iimt the judgnent that can be entered on that verdict

to $300, 000 per plaintiff.

An appropriate Order will be issued separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL McKENNA, ) ClVIL ACTI ON
W LLI AM McKENNA, and :
RAYMOND CARNATI ON

V.

CI TY OF PH LADELPH A ; NCS. 98-5835, 99-1163
ORDER

AND NOW this 15th day of July, 2009, upon
consideration of the Mdtion of the Defendant City of Phil adel phia
to apply Title VII's statutory cap to the plaintiffs’ danages
(Docket Nos. 150 and 151 in Case No. 98-5835; Docket No. 169 in
Case No. 99-1163 and 5/28/09 Tr. at 10-11) and the Mdtion of
Plaintiffs Mchael MKenna, WIIiam MKenna, and Raynond
Carnation to Enter Judgnent on the Jury Damage Award [as] an
Awar d of Damages under the Pennsyl vania Hunman Rel ati ons Act
(Docket No. 154 in Case No. 98-5835; Docket No. 171 in Case No.
99-1163), and the responses and suppl enental briefing thereto, IT
| S HEREBY ORDERED, for the reasons set out in a Menorandum of
today’s date, that the Motion of the Gty of Philadelphiais
GRANTED and the Motion of the Plaintiffs is DENIED. Wen the
Court enters a final judgnent in this matter, which it expects to
do shortly, it will apply the $300,000 statutory cap set out in

42 U.S.C. § 1981a(b)(3)(D) to the jury verdicts for the three



plaintiffs in this matter, entered May 14, 2008, awardi ng t hem

conpensatory damages in excess of the statutory cap.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.
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